






































accumulation and subsequent shipment to the destination facility. Please note that 
the Universal Waste Rule requires that lamps must be crushed at the site of 
generation. Therefore, a facility that was collecting and crushing lamps from off­
site generators would be fully regulated as indicated in the Aprill8, 2000 letter. 
Also note that the destination facility, where component separation occurs, is also 
fully regulated. 

CEX-72-02417 (emphasis added). 

As explained above, Respondents' operations in this matter were not in compliance with 

what was described as allowed in !EPA's letter. Mr. Kelly was told by IEPA that he and his 

company could accumulate waste lamps at their facility and then ship the waste lamps to a 

destination facility without a RCRA permit, and that he and his company could "volume reduce" 

waste lamps at the site of generation of the waste lamps. But Respondents chose to do neither. 

Instead, Respondents took waste lamps to the Riverdale facility, stored and then treated them 

there without a RCRA permit. 

The second source who told Mr. Kelly what he could, and could not, legally do under 

Illinois' unauthorized version of the universal waste rule was his consultant, Mr. Graham. Mr. 

Graham testified that he discussed with Mr. Kelly the requirements of lllinois's universal waste 

rule: 

· Q: What did you discuss with Mr. Kelly regarding the topic of where volume 
reduction could take place? 

A: Well, we - we discussed that it could be done at the generator location. The rule 
is very clear about that. 

Q: What's the generator location? 

A: On the property where the building was from which the lamps were removed. 

Q: Could you expound a little on that? What do you mean by the - the facility where 
the lamps were removed? 
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A: Well, if the lamps were removed from a building or office tower, the lamps could 
be crushed at that property. Not down the road, or miles away. They could be 
crushed, essentially, by the generator at their location. 

Q: And you discussed this with Mr. Kelly? 

A: Yes. 

Tr. 474-475. Mr. Graham further testified that he quit working for Mr. Kelly, because, among 

other reasons, his concerns about Mr. Kelly and Spent Lamp Recycling Technologies, Inc.'s 

noncompliance with the regulations. With respect to Mr. Kelly's business practices, Mr. Graham 

testified that he was worried about "volume reduction occurring away from generator locations.'' 

Tr. 475. He further explained: 

Q: Could you describe again the activities that you thought were the mistake? 

A: The mistake would have been that materials, Universal Waste, would be collected 
from locations, and transported to another location, and crushed at that location 
that was not the source Where the material was generated. That was the thing that 
concerned me .... 

Tr. 477. Mr. Graham's testimony is undisputed. 

For the forgoing reasons, Respondents' argument that a "fair notice" defense should 

apply, because they did not know what regulations they were subject to, must be rejected based 

on the record. Respondents' argument that EPA should have used its enforcement discretion 

and not brought this action, because Respondents claim to have complied with lllinois' 

unauthorized universal waste rule, is similarly without merit. 
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m. CONCLUSION 

The evidence presented at hearing establishes that Respondents are liable for conducting 

a hazardous waste storage and treatment operation without a RCRA permit for the facility in 

violation of 35 lAC § 703.121(a)(l). Applying the established facts to the statutory penalty 

factors set forth at Section 3008(a) of RCRA, 42 U.S.C. § 6928, and the RCRA Penalty Policy, 

proves that the penalty proposed in the Complaint is appropriate. Additionally, issuance of the 

Compliance Order is appropriate to require Respondents to conduct RCRA closure at the 

Riverdale facility and to prevent them from operating without a RCRA permit in the future. 

Nothing in Respondents' Brief changes that conclusion. Complainant, therefore, respectfully 

asks this Court to fmd Respondents liable for the violations alleged in the Complaint, to issue the 

Compliance Order requiring among other things closure of the Riverdale facility and that Mr. 

Kelly cease operating without a RCRA permit, and to assess the proposed penalty of $120,000. 

y . 
dre a gavietis 

Associate Regional Counsel 
Kasey Barton 
Assistant Regional Counsel 
U.S. EPA Region 5 
Mail Code C-14J 
77 West Jackson Boulevard 
Chicago, lllinois 60604 
(312) 886-6670 
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one copy of Complainant's "Post-Hearing Reply Brief." I further certify that on this day I 
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Honorable Barbara Gunning 
Administrative Law Judge 
Office of Administrative Law Judges 
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1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460-2001 
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Chicago, lllinois 60631 
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